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THIS IS AN IMPORTANT DOCUMENT AND REQUIRES YOUR IMMEDIATE ATTENTION.  
It should be read in its entirety, together with the Target’s Statement dated 11 December 
2015 and the Independent Expert’s Report accompanying the Target’s Statement, the First 
Supplementary Target’s Statement dated 18 December 2015, the Second Supplementary 

Target’s Statement dated 24 December 2015, the Third Supplementary Target’s Statement 
dated 19 February 2016, and the Fourth Supplementary Target’s Statement dated 1 April 

2016. 

If you are in doubt about how to deal with this document, you should consult your legal, financial or other 

professional advisor immediately.  



 

 

FIFTH SUPPLEMENTARY TARGET’S STATEMENT BY BRISBANE MARKETS LIMITED ACN 064 
983 017 IN RELATION TO PRODUCE MARKETS QUEENSLAND PTY LTD ACN 608 304 810 

UNSOLICITED, CONDITIONAL AND HOSTILE OFFER TO ACQUIRE SOME OR ALL OF YOUR 
SHARES IN BRISBANE MARKETS LIMITED 

1. Introduction 

This document is the Fifth Supplementary Target’s Statement under section 644 of the Corporations Act 

2001 (Cth) (Corporations Act) dated 15 April 2016 (Fifth Supplementary Target’s Statement) issued by 

Brisbane Markets Limited ACN 064 983 017 (BML), in relation to the off-market takeover offer for some or 

all of the shares in BML (Offer) by Produce Markets Queensland Pty Ltd ACN 608 304 810 (PMQ). 

This document supplements, and should be read together with, the Target’s Statement lodged with the 

Australian Securities and Investments Commission (ASIC) on 11 December 2015 (Target’s Statement) 

and the accompanying Independent Expert’s Report lodged with ASIC on 11 December 2015, the First 

Supplementary Target’s Statement lodged with ASIC on 18 December 2015 (First Supplementary 

Target’s Statement), the Second Supplementary Target’s Statement lodged with ASIC on 24 December 

2015 (Second Supplementary Target’s Statement), the Third Supplementary Target’s Statement lodged 

with ASIC on 19 February 2016 (Third Supplementary Target’s Statement), and the Fourth 

Supplementary Target’s Statement lodged with ASIC on 1 April 2016 (Fourth Supplementary Target’s 

Statement).   

The BML directors note that PMQ lodged its Fourth Supplementary Bidder’s Statement on 8 April 2016.  

The Fourth Supplementary Bidder’s Statement raises, in the BML Board’s view, few (if any) new issues.  

BML advises Shareholders that it will respond to the Fourth Supplementary Bidder’s Statement in detail in 

due course. It is also noted by BML that in the Fourth Supplementary Bidder’s Statement, which comprises 

some 21 pages, PMQ did not consider it was necessary to provide any commentary on its position 

regarding the status of PMQ’s Notice of Variation of the Offer dated 18 March 2016, pursuant to which 

PMQ have purported to extend the Closing Date of the Offer (Notice of Variation). 

In light of PMQ’s omission to provide the BML Shareholders with any detail on their view of the status of the 

Notice of Variation, the BML Directors have determined that it is necessary for BML Shareholders to have 

additional disclosure in respect of BML’s view of the ability of PMQ to rectify any deficiency which may exist 

in PMQ’s Notice of Variation (as discussed in the Fourth Supplementary Target’s Statement).   

Accordingly, the BML Directors issue this Fifth Supplementary Target’s Statement in order to provide 

additional disclosure to the BML Shareholders and to pose certain open questions to PMQ/VGI and its 

directors.  BML calls on PMQ/VGI to respond to these questions and to take steps to address BML’s 

concerns in respect of its Notice of Variation and the status of the Offer, for the benefit of BML 

Shareholders.  

This is an important document and requires your immediate attention.  If you are in any doubt as to how to 

deal with this document you should consult your financial or legal adviser as soon as possible. 

2. BML has serious concerns in respect of the Notice of Variation 

As set out in the Fourth Supplementary Target’s Statement, BML has concerns about the validity of the 
purported Notice of Variation, in that the Notice of Variation purports to restrict the rights of BML 
Shareholders to give a Notice of Withdrawal (as defined in the Fourth Supplementary Target’s Statement) 
in writing to PMQ. 

In BML’s view, it is more likely than not that a court would determine that the Notice of Variation did not 
comply with Section 650D and therefore the Notice of Variation is and was ineffective to vary the Offer.  
BML forms this view because: 

(a) PMQ cannot restrict BML Shareholders’ rights to withdraw their acceptances of the Offer in this 
fashion; and 

(b) because the Notice of Variation purports to restrict BML Shareholders’ withdrawal rights, or 
alternatively, misrepresents what the withdrawal rights of BML Shareholders are, the Notice of 
Variation does not comply with the requirements of the Corporations Act. 

If the purported Notice of Variation is ineffective, then the Offer lapsed on 28 March 2016.   

In BML’s view, this issue could be resolved by PMQ, who could apply to a court for remedial orders under 
section 1322(4) of the Corporations Act, to correct what BML considers a court would be likely to determine 
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was a defective Notice of Variation.  In fact, PMQ could make this application at any time. If the appropriate 
orders were granted by a court, then the Offer would not have lapsed, but instead would have been 
extended as PMQ maintains. While BML cannot guarantee the outcome of such an application by PMQ, it 
knows of no reason why PMQ would not be successful if they made such an application. 

BML has sought to engage with PMQ in respect of this matter (going as far to advise PMQ that BML would 
not oppose an application by PMQ to court for a remedial order under section 1322(4) of the Corporations 
Act, provided it was undertaken without further delay), but its approaches have been rebuffed by PMQ.  

BML maintains its concerns as to the validity of the extension of the Offer Period (arising as a result of what 
BML considers a court would be likely to determine are deficiencies in the purported Notice of Variation). 

In BML’s view, at this point in time, PMQ has 2 options to resolve the uncertainty: 
 

 accept that the Offer has lapsed and take the matter no further; or 

 accept that the Offer has lapsed and seek a remedial order under section 1322(4) of the 
Corporations Act. 

Either one of these would give BML Shareholders the certainty they require and neither would be opposed 

by BML. 

If the Notice of Variation is valid as PMQ maintains, then in accordance with section 659B of the 

Corporations Act, PMQ can bring no action before a court arising from the Offer until the end of the Offer 

Period.  Therefore, PMQ could wait until after 1 July 2016 (or such later date as PMQ may purport to 

extend the Offer to) to seek a declaration as to the validity of the Notice of Variation.  Of course given 

BML’s view of what a court would be likely to decide was the effect of the Notice of Variation, such a course 

of action by PMQ would leave BML Shareholders in an uncertain position until that time. 

BML Shareholders may wonder whether by continuing to issue supplementary target’s statements, BML is 
somehow affirming that the Offer remains in effect. To the contrary, BML maintains the view that a court 
would be more likely than not to find that the Notice of Variation is and was ineffective to vary the Offer. 
However, BML recognises that PMQ may have a different view. Accordingly, in the interests of giving PMQ 
every opportunity to make the contrary case (if it can), or alternatively to accept the position that BML 
believes a court would be likely to find (and seek appropriate remedial orders), BML continues to raise this 
issue (and all others) in the form of supplementary target’s statements. In any event, BML notes that if the 
Offer has lapsed, the issue of supplementary target’s or bidder’s statements by either BML or PMQ 
respectively, will not rectify that fact (but instead, would likely be a factor referred to by a court in 
determining a remedial order under section 1322(4) of the Corporations Act).       

3. Why is PMQ avoiding addressing this issue? 

As BML notes above (and in its Fourth Supplementary Target’s Statement), BML sought to engage with 

PMQ regarding BML’s view that a court would be more likely than not to determine that the Notice of 

Variation was ineffective. 

Despite inaccurate comments in the media, BML’s lawyers wrote to PMQ 4 days prior to the expiry of the 

Offer (rather than the alleged 12 minutes stated in the media).   

PMQ (through its lawyers) on 2 occasions dismissed the issues that BML’s lawyers raised. 

Why would PMQ not even bother to address this issue in its Fourth Supplementary Bidder’s Statement? 

How does PMQ conclude that the possibility that the Offer has lapsed is so immaterial to BML 

Shareholders that it does not warrant disclosure?  The only basis on which disclosure could not have been 

made by PMQ in its Fourth Supplementary Bidder’s Statement regarding this issue, is if the issue is not 

material to a BML Shareholder’s decision.  How does PMQ come to that decision?  

Even if PMQ does not agree with BML’s view on what a court would be likely to determine was the effect of 

the Notice of Variation, why would PMQ not consider it appropriate to explain their position to BML 

Shareholders on such a material matter? 

How does PMQ think it is acceptable that it is not concerned about ensuring that BML Shareholders have 

certainty as to whether the Offer is even on foot any longer? 

Why would PMQ elect not to seek rectification from a court (pursuant to section 1322(4) of the Corporations 

Act) so that there is complete and final certainty for BML Shareholders on this material issue?   
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How does PMQ justify its position in circumstances where BML has gone so far as to say it would not 

oppose any court application under section 1322(4) of the Corporations Act (provided it was undertaken 

without further delay)? 

Having already been previously found to have given inadequate and potentially misleading disclosure to 

BML Shareholders (refer to the Australian Takeovers Panel’s reasons for decision in Brisbane Markets 

Limited [2016] ATP 3), how does PMQ maintain its silence in respect of this issue, given that whether or not 

the Offer is still on foot is clearly a material issue for BML Shareholders? Indeed at this stage, it is the most 

material arising for BML Shareholders out of the Offer.   

Is PMQ simply trying to waste BML’s time and money, and distract management from running the highly 

successful business that it has built over the past 13 plus years for the benefit of all BML Shareholders and 

other stakeholders? 

BML calls on PMQ to address these questions fully and take all appropriate steps to resolve the uncertainty 

surrounding the Offer. 

4. Consents 

The Directors have given and have not, before the lodgement of this Fifth Supplementary Target’s 
Statement with ASIC, withdrawn their consent to be named in this Fifth Supplementary Target’s Statement 
in the form and context in which they are named.  

5. Lodgement with ASIC 

A copy of this document was lodged with ASIC on 15 April 2016. This document will prevail to the extent of 
any inconsistency with the Target’s Statement, the First Supplementary Target’s Statement, the Second 
Supplementary Target’s Statement, the Third Supplementary Target’s Statement, or the Fourth 
Supplementary Target’s Statement.  

Neither ASIC nor any of its officers takes any responsibility for the contents of this document. 

6. Additional Information 

This Fifth Supplementary Target’s Statement contains statements which are made in the Notice of Variation 
lodged with ASIC.  As permitted by ASIC Class Order 13/521, the consent of PMQ is not required for the 
inclusion of these statements in the Fifth Supplementary Target’s Statement.  

BML will, on request and during the bid period, provide a copy of this document, or the relevant part of this 
document containing the statement, free of charge and within two business days of the request to any BML 
Shareholder.  To obtain a copy of the document (or the relevant part of the document), please call BML on 
07 3915 4266 (within Australia), or +61 7 3195 4266 (outside Australia) between 7.00am and 4.00pm 
(Brisbane time) Monday to Friday.   

7. Interpretation 

Words defined in the Target’s Statement have the same meaning in this Fifth Supplementary Target’s 
Statement, unless the context requires otherwise. The definitions and interpretation set out in Section 16 of 
the Target’s Statement also apply to this document, unless the context requires otherwise. 

8. Authorisation 

This document has been approved by a resolution passed by the directors of Brisbane Markets Limited. 

Dated 15 April 2016 

Signed for and on behalf of 
Brisbane Markets Limited 

 

…………………… 
Anthony Joseph 
Chairman 


